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measurement systems, including the 
activities of the business trading units 
and risk control unit, compliance with 
policies and procedures, and calcula-
tion of the covered swap entity’s initial 
margin requirements under this part. 
At least annually, the internal audit 
function must report its findings to the 
covered swap entity’s board of direc-
tors or a committee thereof. 

(g) Documentation. The covered swap 
entity must adequately document all 
material aspects of its initial margin 
model, including the management and 
valuation of the non-cleared swaps and 
non-cleared security-based swaps to 
which it applies, the control, oversight, 
and validation of the initial margin 
model, any review processes and the re-
sults of such processes. 

(h) Escalation procedures. The covered 
swap entity must adequately document 
internal authorization procedures, in-
cluding escalation procedures, that re-
quire review and approval of any 
change to the initial margin calcula-
tion under the initial margin model, 
demonstrable analysis that any basis 
for any such change is consistent with 
the requirements of this section, and 
independent review of such demon-
strable analysis and approval. 

§ 624.9 Cross-border application of 
margin requirements. 

(a) Transactions to which this rule does 
not apply. The requirements of §§ 624.3 
through 624.8 and §§ 624.10 through 
624.12 shall not apply to any foreign 
non-cleared swap or foreign non- 
cleared security-based swap of a for-
eign covered swap entity. 

(b) For purposes of this section, a for-
eign non-cleared swap or foreign non- 
cleared security-based swap is any non- 
cleared swap or non-cleared security- 
based swap with respect to which nei-
ther the counterparty to the foreign 
covered swap entity nor any party that 
provides a guarantee of either party’s 
obligations under the non-cleared swap 
or non-cleared security-based swap is: 

(1) An entity organized under the 
laws of the United States or any State 
(including a U.S. branch, agency, or 
subsidiary of a foreign bank) or a nat-
ural person who is a resident of the 
United States; 

(2) A branch or office of an entity or-
ganized under the laws of the United 
States or any State; or 

(3) A swap entity that is a subsidiary 
of an entity that is organized under the 
laws of the United States or any State. 

(c) For purposes of this section, a for-
eign covered swap entity is any covered 
swap entity that is not: 

(1) An entity organized under the 
laws of the United States or any State, 
including a U.S. branch, agency, or 
subsidiary of a foreign bank; 

(2) A branch or office of an entity or-
ganized under the laws of the United 
States or any State; or 

(3) An entity that is a subsidiary of 
an entity that is organized under the 
laws of the United States or any State. 

(d) Transactions for which substituted 
compliance determination may apply—(1) 
Determinations and reliance. For non- 
cleared swaps and non-cleared secu-
rity-based swaps entered into by cov-
ered swap entities described in para-
graph (d)(3) of this section, a covered 
swap entity may satisfy the provisions 
of this part by complying with the for-
eign regulatory framework for non- 
cleared swaps and non-cleared secu-
rity-based swaps that the prudential 
regulators jointly, conditionally or un-
conditionally, determine by public 
order satisfy the corresponding re-
quirements of §§ 624.3 through 624.8 and 
§§ 624.10 through 624.12. 

(2) Standard. In determining whether 
to make a determination under para-
graph (d)(1) of this section, the pruden-
tial regulators will consider whether 
the requirements of such foreign regu-
latory framework for non-cleared 
swaps and non-cleared security-based 
swaps applicable to such covered swap 
entities are comparable to the other-
wise applicable requirements of this 
part and appropriate for the safe and 
sound operation of the covered swap 
entity, taking into account the risks 
associated with non-cleared swaps and 
non-cleared security-based swaps. 

(3) Covered swap entities eligible for 
substituted compliance. A covered swap 
entity may rely on a determination 
under paragraph (d)(1) of this section 
only if: 

(i) The covered swap entity’s obliga-
tions under the non-cleared swap or 
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non-cleared security-based swap do not 
have a guarantee from: 

(A) An entity organized under the 
laws of the United States or any State 
(other than a U.S. branch or agency of 
a foreign bank) or a natural person who 
is a resident of the United States; or 

(B) A branch or office of an entity or-
ganized under the laws of the United 
States or any State; and 

(ii) The covered swap entity is: 
(A) A foreign covered swap entity; 
(B) A U.S. branch or agency of a for-

eign bank; or 
(C) An entity that is not organized 

under the laws of the United States or 
any State and is a subsidiary of a de-
pository institution, Edge corporation, 
or agreement corporation. 

(4) Compliance with foreign margin col-
lection requirement. A covered swap en-
tity satisfies its requirement to post 
initial margin under § 624.3(b) by post-
ing to its counterparty initial margin 
in the form and amount, and at such 
times, that its counterparty is required 
to collect pursuant to a foreign regu-
latory framework, provided that the 
counterparty is subject to the foreign 
regulatory framework and the pruden-
tial regulators have made a determina-
tion under paragraph (d)(1) of this sec-
tion, unless otherwise stated in that 
determination, and the counterparty’s 
obligations under the non-cleared swap 
or non-cleared security-based swap do 
not have a guarantee from: 

(i) An entity organized under the 
laws of the United States or any State 
(including a U.S. branch, agency, or 
subsidiary of a foreign bank) or a nat-
ural person who is a resident of the 
United States; or 

(ii) A branch or office of an entity or-
ganized under the laws of the United 
States or any State. 

(e) Requests for determinations. (1) A 
covered swap entity described in para-
graph (d)(3) of this section may request 
that the prudential regulators make a 
determination pursuant to this section. 
A request for a determination must in-
clude a description of: 

(i) The scope and objectives of the 
foreign regulatory framework for non- 
cleared swaps and non-cleared secu-
rity-based swaps; 

(ii) The specific provisions of the for-
eign regulatory framework for non- 

cleared swaps and non-cleared secu-
rity-based swaps that govern: 

(A) The scope of transactions cov-
ered; 

(B) The determination of the amount 
of initial margin and variation margin 
required and how that amount is cal-
culated; 

(C) The timing of margin require-
ments; 

(D) Any documentation require-
ments; 

(E) The forms of eligible collateral; 
(F) Any segregation and 

rehypothecation requirements; and 
(G) The approval process and stand-

ards for models used in calculating ini-
tial margin and variation margin; 

(iii) The supervisory compliance pro-
gram and enforcement authority exer-
cised by a foreign financial regulatory 
authority or authorities in such sys-
tem to support its oversight of the ap-
plication of the non-cleared swap or 
non-cleared security-based swap regu-
latory framework and how that frame-
work applies to the non-cleared swaps 
or non-cleared security-based swaps of 
the covered swap entity; and 

(iv) Any other descriptions and docu-
mentation that the prudential regu-
lators determine are appropriate. 

(2) A covered swap entity described in 
paragraph (d)(3) of this section may 
make a request under this section only 
if the non-cleared swap or non-cleared 
security-based swap activities of the 
covered swap entity are directly super-
vised by the authorities administering 
the foreign regulatory framework for 
non-cleared swaps and non-cleared se-
curity-based swaps. 

(f) Segregation unavailable. Sections 
624.3(b) and 624.7 do not apply to a non- 
cleared swap or non-cleared security- 
based swap entered into by: 

(1) A foreign branch of a covered 
swap entity that is a depository insti-
tution; or 

(2) A covered swap entity that is not 
organized under the laws of the United 
States or any State and is a subsidiary 
of a depository institution, Edge cor-
poration, or agreement corporation, if: 

(i) Inherent limitations in the legal 
or operational infrastructure in the 
foreign jurisdiction make it impracti-
cable for the covered swap entity and 
the counterparty to post any form of 
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eligible initial margin collateral recog-
nized pursuant to § 624.6(b) in compli-
ance with the segregation require-
ments of § 624.7; 

(ii) The covered swap entity is sub-
ject to foreign regulatory restrictions 
that require the covered swap entity to 
transact in the non-cleared swap or 
non-cleared security-based swap with 
the counterparty through an establish-
ment within the foreign jurisdiction 
and do not accommodate the posting of 
collateral for the non-cleared swap or 
non-cleared security-based swap out-
side the jurisdiction; 

(iii) The counterparty to the non- 
cleared swap or non-cleared security- 
based swap is not, and the counter-
party’s obligations under the non- 
cleared swap or non-cleared security- 
based swap do not have a guarantee 
from: 

(A) An entity organized under the 
laws of the United States or any State 
(including a U.S. branch, agency, or 
subsidiary of a foreign bank) or a nat-
ural person who is a resident of the 
United States; or 

(B) A branch or office of an entity or-
ganized under the laws of the United 
States or any State; 

(iv) The covered swap entity collects 
initial margin for the non-cleared swap 
or non-cleared security-based swap in 
accordance with § 624.3(a) in the form of 
cash pursuant to § 624.6(b)(1), and posts 
and collects variation margin in ac-
cordance with § 624.4(a) in the form of 
cash pursuant to § 624.6(b)(1); and 

(v) The FCA provides the covered 
swap entity with prior written ap-
proval for the covered swap entity’s re-
liance on this paragraph (f) for the for-
eign jurisdiction. 

(g) Guarantee means an arrangement 
pursuant to which one party to a non- 
cleared swap or non-cleared security- 
based swap has rights of recourse 
against a third-party guarantor, with 
respect to its counterparty’s obliga-
tions under the non-cleared swap or 
non-cleared security-based swap. For 
these purposes, a party to a non- 
cleared swap or non-cleared security- 
based swap has rights of recourse 
against a guarantor if the party has a 
conditional or unconditional legally 
enforceable right to receive or other-
wise collect, in whole or in part, pay-

ments from the guarantor with respect 
to its counterparty’s obligations under 
the non-cleared swap or non-cleared se-
curity-based swap. In addition, any ar-
rangement pursuant to which the guar-
antor has a conditional or uncondi-
tional legally enforceable right to re-
ceive or otherwise collect, in whole or 
in part, payments from any other third 
party guarantor with respect to the 
counterparty’s obligations under the 
non-cleared swap or non-cleared secu-
rity-based swap, such arrangement will 
be deemed a guarantee of the counter-
party’s obligations under the non- 
cleared swap or non-cleared security- 
based swap by the other guarantor. 

§ 624.10 Documentation of margin mat-
ters. 

A covered swap entity shall execute 
trading documentation with each 
counterparty that is either a swap en-
tity or financial end user regarding 
credit support arrangements that: 

(a) Provides the covered swap entity 
and its counterparty with the contrac-
tual right to collect and post initial 
margin and variation margin in such 
amounts, in such form, and under such 
circumstances as are required by this 
part; and 

(b) Specifies: 
(1) The methods, procedures, rules, 

and inputs for determining the value of 
each non-cleared swap or non-cleared 
security-based swap for purposes of cal-
culating variation margin require-
ments; and 

(2) The procedures by which any dis-
putes concerning the valuation of non- 
cleared swaps or non-cleared security- 
based swaps, or the valuation of assets 
collected or posted as initial margin or 
variation margin, may be resolved; and 

(c) Describes the methods, proce-
dures, rules, and inputs used to cal-
culate initial margin for non-cleared 
swaps and non-cleared security based 
swaps entered into between the covered 
swap entity and the counterparty. 

§ 624.11 Special rules for affiliates. 

(a) Affiliates. This part applies to a 
non-cleared swap or non-cleared secu-
rity-based swap of a covered swap enti-
ty with its affiliate, unless the swap or 
security-based swap is excluded from 
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